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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/Div-VI/Ref-61/Fa.cility Management/17-18~:
18/12/2017 issued by Assistant Commissioner, Central Tax, Ahmedabad-s·outh

en ~~:File No: V2(ST)/206/Ahd-l/2017-18
Stay Appl.No. NA/2017-18

~~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-439-2017-18
~Date : 22:.03-2018 \ifRT ffl c§l- c'fRRlf Date of Issue
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a
~4l&icbaf cnr "fll'f -ref w Name & Address of the Appellant / Respondent .

Facility Management Services
Ahmedabad

mW clffclu ~~~~ 3IBffi1l ar:rrcr "cbxm t at az g 3?r a uR zqenfenf ft aag nTg er af@rant at
3r9ts zn garur am4aa wgd a Far & I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

' '

~'fficnRcpf~lffUT~
Revision application to Government of India :

(1) 4tu sura zyca 3rf@,f1, 1994 c§l- 'clRf 3raa 3 aa rgmi aR ii qalarr err en)- i3"Cf-'clRf ~ >!2:Jll ~
a siafa grterur sm4 ref Rra, rdal, fa +iaz, lua R@arr, dtf +if, la la aa, ir mrf, { f@ct
: 110001 cn'r c§l- ~~ I0 (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

- Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(ii) <lft lIIB at zrR ii ua ft IR ala a fat aver zn 3rr rat} ii m fmm ~ ~ ~
~ lf lIIB B "Gfffi ~ -.:rrf "if, m fclffit~m~ "if 'cJm" "cf6 fclffit~ "if m fclffit~ "if "ITT lIIB c§l- >!fcl;-m *
<ITTA~ 611
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(7T) <lft ~ cnT 1JlTcfR fcl,q far Ta #a (ur ur er a)) Ruf f@5zn Tim lIIB "ITT I
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(i) ma a are fa#lg zur rg if f.:l-affaa ,m;r u zr Ia fqffur i qzjtr gyca aa a q area
~ ct ~ ct <W@ oil rdas fa#lg ur re Raffa ?t

(l:i)

(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .

3if 5area #t snaa zycs #arr fg it spet fez mrnat & sit ha arr uit za err vi
~ct~ ~. 3m ct ITRI tnitc'f err w=n:r 1N m We; if fctro~ (.=f.2) 1998 tlffl 109 ITRT
fgaa fhg rg sty

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a4ha uraa zc (3r4ta) rat, 2001 fm o siafa Raff{e qua in ~-8 if zj- ~ if.
hf 3rr? uR arr )fa feta fl 'l=Jfff ct fa er-rd ya rat an#r #6 at-at ufii # tff2:f
Ufra 34a fhar star a1Reg1# er aar <. qr gersff a siafa enr 35-z feiffa #st # rar
# rq@ tr €ls--6 arar #t uf ft sh afezt

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ff@arr Gaea # rr ui ica+a vs a Garg qt zn ma as it tqt 2oo/- #r yrr #l u;
3tR uii icaaa ga ala a nar z 'ITT 1000 /- ctr ffl~ c!5l ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·O

tr zycn, b€taarr zgca vi hara oral8tr nzn@raw a sf ar@tea-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) . ?tr 6ala zca rfenfra, 1944 c!5T tlffl 35-~/35-~ ct~:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

saRfra 4Roa 2 (1) a aalgGar rarat at 3r4la, srftit mm i v#tr zyea, tr
srai gyca ya @hara sr41Rt -mrznf@row (Rrec) 8t ufgra 2fr feat, re&rat sit-2o,
~ mffl:Jc:&1 c/Jl-41'3°-s, .)mofl' 'rl'1R, ;;s:isJ-Jc\ltjlc\-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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(3)

(4)

(5)

(6)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of., Central Excise(Appeal) Rules, 2001 and shall be
·accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty I demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

zf z 3rr i a{ e s?sii attar ah it re qr sitar # Ru #ha ar par urfrrar fan uarra; gr qr cf) ta gy sf fa frat qt arf a aa #$ fg zrenfenf ar@4tr
nznTf@raw at ga 3rfla zn tr al alv 3n4at fa urar ?j .

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt.· As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

.Ir1rcu ye 3rf@,fr 497o zren igiea at rgq-1 # sifa fefffa f@g 3al 3ad 3mar at
Tr 3rrsr zrenfenf fvfur f@rah sr?gr r@ta at va uf tR xil.6.50 trn" col rllll!IC'lll ~
fee cm sin urRegy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gr it iifer mci at Rist a4 ar fuii at it ft en 3naffa fan urar ? itvi ye,
aha oar zyca viar or4h#ta =urnf@eraswr (ar4ff@afe) fr, 1o82 ffea ?j

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#tr zyean, hr sqraa ye vi var 3r4ta nznf@raw1 (Rrez), # if 3r4lat a ma
acr ziar (Demand) ya is (Penalty) col 10% qa Gar #ear 3rfaj ? 1zrif, 3rf@raaa qaa 1o

cFiU$~ % l(Sectiori 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

ac4tr3qr eras3itarah iaifa, gnf@a@tar "aacrRtmia"(Duty Demanded) ­
.::i

. ( i) . (Section) us1Dhazr fuifa ufr,
(ii) fznrarea=dz3fsz#r if?r;
(iii) ti=dz3fefzii#rr 6 har er uf@.

> zrqasariRaa3r4tr' iisza sm#st aacari, 3r#hr' rRra av4 #fr qa ra scarfarsrrk.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c _(2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

· (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
s; 32r # ,fr a#tr uf@ear amar szi ares 3rrar area zn us f4a1@a gt at ii fcl;v mr ~TFcf;" t-
10% 9rarareal srzi tar au faalfa zt aa av # 10% 9ra1ar Rt sr raft ?]

.::i .::i

In view of above, an appeal against this order shall lie before the Tribun
10% of the duty demanded where duty or duty and penalty are in dispute, o
penalty alone is in dispute."



ORDER-IN-APPEAL

Mis Facility Management Services, A/12, Swyambhu Apartment, 1.1.M. Road, "

Near Azad Society Ahmedabad - 380 015 (hereinafter referred to as 'the appellant')

had filed a refund application for Rs.1,91,996/- on 15/09/2017 on the ground that the

said amount was mistakenly / wrongly paid as Service Tax. The Assistant

Commissioner, Division VI (Vastrapur), C.G.S.T., Ahmedabad South _(hereinafter
referred to as 'the adjudicating authority') issued Order-in-original No. CGST-VI/REF-

61/Facility Management/17-18 dated 18/12/2017 (hereinafter referred to as 'the

impugned order') rejecting the refund claim on the ground that the appellant had not

responded to the requisition for certain documents that were essential to arrive at as to

whether the said-payment of Service Tax was genuinely paid mistakenly/ wrongly or if it

was correctly paid by the appellant towards its liability to Service Tax or whether there
was any wrong availment of CENVAT credit or any wrong availment of exemption

notification or whether the refund claim was filed as an afterthought to claim wrong /

undue refund after making the said payment towards discharging its liabilities. 0
2. Aggrieved by the impugned order, the appellant has preferred the instant appeal,

mainly on the following grounds that the impugned order was against law, contrary to

the facts on record, unjust, erroneous and passed with complete non application of mind

and that when the payment Challan is submitted, asking for Service Tax return and

Challan is not within the law

0

4. Personal hearing in the appeal was held on 15/03/2018 attended by Shri Jay M.

shah, C.A. The learned C.A. reiterated the grounds of appeal. He submitted that big

companies are the Service recipients and will not give their returns. He submits the

challans.

5. I have carefully gone through the facts of the case on records and submissions

made by the appellant in the grounds of appeals. The refund claim has been rejected

summarily for want of certain documents I records that the appellant had not produced.

It is a settled fact that the person claiming the refund has to furnish the evidence in
support of his claim to the satisfaction of the sanctioning authority. However, it is
forthcoming from the impugned order that the letter dated 23/11/2017 requesting for

documents within five days of the receipt of such letter was issued and the impugned
order has been passed on 18/12/2017 rejecting the refund claim. Therefore, in

accordance with the principles of natural justice, the appellant is required to be granted

sufficient opportunity to produce the evidence before rejecting the substantive benefit of
refund if it is due to the appellant. Accordingly, the matter is remanded back to the

adjudicating authority to verify all the evidences produced by the appellant and to

decide the refund claim afresh. The apelant is directed to produce 3)/ff@reg@i%ie
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its claim when the case is posted for personal hearing. The appeal is allowed by way of

remand.

F.No.V2(ST)206/Ahd-l/2017-18

documents / evidences and contentions before the adjudicating authority in support of

6. 3141a ch 1 fGqr; 3qt=a a)ha fan nrar l
The appeal stands disposed of in the above terms. •(3mr gin)

3rzgaa (3r#hr-%)

Date: )21 03/2018

0

Attested

±Superintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.
To
Mis Facility Management Services,
A-12 Swayambhu Apartment,
1.1.M. road, Near ATIRA, Ambawadi,
Ahmedabad - 382 015.

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad South.
3. The Additional Commissioner, Central Excise (System), Ahmedabad South.
4. The Deputy Commissioner, Central Excise Division: VI, Ahmedabad South.

55Guard File.
6. P.A.
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